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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPD3 CITY REGIONAL 

HOSPITAL 

353 Fairmont Boulevard 

Rapid City, SD 57701 



Plaintiff 



MICHAEL O. LEAVITT, 
Secretary, U.S. Department of 
Health and Human Services 
200 Independence Ave., S.W. 
Washington, D.C. 20201 

Defendant 



ORIGINAL COMPLAINT 

Now comes the Plaintiff, Rapid City Regional Hospital and, for its Complaint 
seeking review of the Provider Reimbursement Review Board's (PRRB) decision to 
dismiss Plaintiff's Appeal of its Notice of Program Reimbursement for the fiscal year 
ending June 30, 1999, states as follows: 

I. PARTIES, JURISDICTION AND VENUE 
1. This Civil Action is brought pursuant to Title XVIII of the Social Security 

Act, as amended, 42 U.S.C. §§1395 et seq. and specifically 42 U.S.C. § 
1395oo(f) which permits judicial review of final decisions of the PRRB; the 
regulations governing appeals before the PRRB, 42 C.F.R. §§ 405.1801 et 
seq.; 5 U.S.C. § 551 et seq.; 5 U.S.C. 701 et seq.; and the United States 
Constitution. 
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2. The U.S. District Court for the District of Columbia has jurisdiction over this 
matter pursuant to 42 U.S.C § 1395oo(f), which permits for judicial review 
over PRRB final decisions. 

3. Venue in the District of Columbia is proper pursuant to 42 U.S.C. § 
1395oo(f), which provides for venue, either in the District of Columbia or in 
the judicial district in which the Plaintiff is located. 

4. Plaintiff Rapid City Regional Hospital (Medicare Provider No. 43-0077) is a 
not-for-profit regional medical center operated in trust for the community of 
Rapid City, South Dakota. Plaintiff was entitled to certain payments under the 
Medicare Act, known as Disproportionate Share Hospital (DSH) payments, 
which are calculated by the Defendant's Fiscal Intermediaries. Plaintiff filed 
an appeal with the PRRB to challenge the Fiscal Intermediary's DSH payment 
calculation for the fiscal year ending June 30, 1999. This civil action is 
brought to challenge the dismissal of that appeal by the PRRB. 

5. The Defendant is the Secretary of the United States Department of Health and 
Human Services, which is the federal agency charged with carrying out the 
requirements of the Medicare Act and which is ultimately responsible for the 
actions of the PRRB. 

II. BACKGROUND FACTS 

6. On or about October 21, 2005, the Defendant's Fiscal Intermediary submitted 
a Notice of Program Reimbursement (NPR) for the hospital's fiscal year 
ending June 30, 1999. This NPR included a specific reimbursement amount 
to compensate the Plaintiff for the DSH payment. 
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7. Believing that the Fiscal Intermediary had erred in calculating its DSH 
payment, on April 21, 2006, the Plaintiff timely filed an appeal of the NPR 
with the PRRB. 

8. The Plaintiff's appeal identified the errors that the Fiscal Intermediary 
committed when it made the incorrect DSH payment calculation. Namely, the 
Plaintiff identified that the intermediary: 1) incorrectly calculated the 
"disproportionate patient percentage," which is one of the figures used in 
calculating the ultimate DSH payment and failed to substantiate its 
calculations by furnishing "the matching data from which the SSI proxy had 
been derived;" and 2) contrary to 42 C.F.R. 412.106(b)(4), "failed to include 
as Medicaid Eligible Days, services to patients for Medicaid, as well as 
patients eligible for general assistance." 

9. The PRRB served the parties with an Acknowledgment Letter 
(Acknowledgment Letter) that established certain deadlines, including a 
deadline by which the Plaintiff was to provide the Fiscal Intermediary with a 
"Preliminary Position Paper." 

10. There is no federal regulation that requires the parties to exchange Preliminary 
Position Papers, and no federal regulations define the required contents of a 
Preliminary Position Paper. Moreover, the PRRB's instructions do not 
specify what information must be provided in the Preliminary Position Paper. 

11. The only requirement that can be derived from the PRRB's instructions are 
that the Preliminary Position Paper must be sufficient to inform the Fiscal 
Intermediary of the issues involved in the appeal so that the parties may 
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attempt to reach a settlement of the dispute and so that the Fiscal Intermediary 
may prepare its own Preliminary Position Paper. 

12. The Plaintiffs April 21, 2006 appeal letter, which was copied to the Fiscal 
Intermediary, provided the Fiscal Intermediary with sufficient information to 
identify the issues in dispute (referenced supra) in order to determine whether 
settlement was appropriate and to draft its own Preliminary Position Paper. 

13. Due to an administrative error, the Plaintiff misplaced the Acknowledgment 
Letter and failed to serve a Preliminary Position Paper upon the Fiscal 
Intermediary by the deadline. 

14. The PRRB dismissed the Plaintiffs appeal on August 23, 2006. 

15. In accordance with the PRRB's instructions, the Plaintiff submitted its 
Preliminary Position Paper, along with its Motion to Reinstate Appeal on 
September 8, 2006. Even though the Plaintiffs Preliminary Position Paper 
was submitted beyond the deadline, it was submitted well before the Fiscal 
Intermediary's deadline to provide the Plaintiff with a Preliminary Position 
Paper of its own (October 1, 2006). 

16. Neither of the Parties to this complaint was prejudiced by the Plaintiffs 
failure to file its Preliminary Position Paper before the deadline imposed in the 
Acknowledgment Letter. Even if the Plaintiff had met all briefing deadlines 
provided for in the Acknowledgement Letter, the appeal would not have 
proceeded because all appeals involving issues related to DSH payments have 
been held in abeyance until the State of South Dakota provides documentation 
to Providers relating to Medicaid Eligible days. 
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17. Neither 42 U.S.C. § 405.1869, which defines the scope of the Board's 
decision-making authority, nor 42 U.S.C. § 1395oo (which created the PRRB) 
permit the board the authority to dismiss an appeal for failure to comply with 
its procedural rules. In fact 42 U.S.C. § 405.1869 states that the Board's 
authority is only to "affirm, modify, or reverse a determination of an 
intermediary." 

18. According to the PRRB's instructions, which were not propounded by notice 

and comment, the PRRB may dismiss an appeal if the Provider misses any 

deadline. The instructions on the PRRB website (at 

http://www.cms.hhs.gov/PRRBReview/Downloads/PRRB Instructions Marc 

h 03.pdf ), read in pertinent part: 

The parties must meet all due dates, regardless of any 
outstanding jurisdictional challenges, motions or subpoena 
requests. Due dates can only be changed or eliminated by 
written confirmation of the Board. Because you are the 
moving party, if you do not meet a due date, the Board will 
dismiss your appeal. The Board must have your position 
paper, even if it does not have the intermediary's position 
paper, as it is your burden to prove your case. When you 
do meet your due dates, but the intermediary does not meet 
its due dates, the Board will refer the matter to CMS for 
contract compliance, and the case will proceed to a hearing, 
as if all parties have met their due dates. 

19. While the PRRB's instructions permit it to dismiss a Provider's appeal if the 
Provider misses its deadline to file the Preliminary Position Paper, those 
instructions do not include any reciprocal penalty in the case that the Fiscal 
Intermediary commits the same error of failing to file its Preliminary Position 
Paper by the deadline. 
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20. The PRRB has not yet responded to the Plaintiff's Motion to Reinstate 
Appeal, and this civil action is being filed now in order to comply with 42 
U.S.C. 1395oo(f), which requires the Plaintiff to file a civil action requesting 
review of a final decision within 60 days of its receipt of the final decision. 

21. The Plaintiff received the PRRB's final decision dismissing its appeal on 
August 28, 2006, and this civil action is filed within the 60-day period 
established in 42 U.S.C. 1395oo(f). 

in. LEGAL CLAIMS 

22. The Plaintiff reiterates, restates and incorporates by reference each of the 
above-enumerated paragraphs as if specifically restated here. 

23. By dismissing the Plaintiff's claim for failure to serve a Preliminary Position 
Paper upon the Fiscal Intermediary, the PRRB has deprived the Plaintiffs of 
its property and rights, without substantive or procedural due process in 
violation of the Fifth Amendment to the United States Constitution. 

24. By dismissing the Plaintiff's appeal for failure to serve a Preliminary Position 
Paper upon the Fiscal Intermediary, the PRRB acted beyond the authority 
granted to it by Congress and in violation of 42 U.S.C. § 405.1869, which 
grants the Board authority only to "affirm, modify, or reverse a determination 
of an intermediary," but not to dismiss appeals on procedural grounds without 
a hearing on the merits. As such, the PRRB's action was in violation of 5 
U.S.C. § 706(2)(C) 
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25. The PRRB's instructions, including the instructions that an appeal before it 
may be dismissed, were promulgated in violation of 42 U.S.C. § 1395hh(a)(2) 
and 5 U.S.C. § 553; as such, the PRRB's action violated 42 U.S.C. 706(2)(D). 

26. By dismissing the Plaintiff's appeal for failure to serve a Preliminary Position 
Paper upon the Fiscal Intermediary, the PRRB acted arbitrarily and 
capriciously in violation of 5 U.S.C. § 706(2)(A). 

27. By dismissing the Plaintiff's appeal for failure to serve a Preliminary Position 
Paper upon the Fiscal Intermediary under the circumstances described herein 
(including but not limited to the facts that: (1) no party was prejudiced by the 
Provider's delay in submitting its Preliminary Position Paper; (2) the PRRB's 
instructions do not indicate what information is to be included in a 
Preliminary Position Paper; (3) the Plaintiff's April 21, 2006 appeal letter 
identified the issues involved in the appeal and provided the Fiscal 
Intermediary sufficient information to contemplate settlement and prepare its 
own Preliminary Position Paper; (4) the Plaintiff moved to Reinstate its appeal 
and supplied the required Preliminary Position Paper well before the Fiscal 
Intermediary's deadline to submit a Preliminary Position Paper; and (5) there 
is no reciprocal sanction of dismissal in the event that the Fiscal Intermediary 
fails to submit a Preliminary Position Paper by the established deadline), the 
PRRB abused any discretion it had with regard to any legal authority it may 
have had to dismiss the Plaintiff's appeal, in violation of 5 U.S.C. § 
706(2)(A). 
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28. By failing to reinstate the Plaintiff's appeal pursuant to its own instructions, 
the PRRB abused its discretion in violation of 5 U.S.C. § 706(2)(A). 
WHEREFORE, 

The Plaintiff seeks a final order holding the PRRB's dismissal to be invalid and of 
no effect, and setting aside the same, and compelling the PRRB to reinstate the Plaintiff's 
appeal. The Plaintiff furthermore seeks any other appropriate relief, including but not 
limited to an order requiring the Defendant to pay its reasonable attorneys fees and costs 
associated with bringing and prosecuting this civil action, given that this civil action was 
necessitated by the PRRB's unlawful actions, abuse of discretion and/or willful and bad 
faith conduct. 



Respectfully Submitted 
ALDERMAN & DEVORSETZ, PLLC 



Leslie D. Alderman EI (D.C. Bar 477750) 

1025 Connecticut Ave., NW 

Suite 1000 

Washington, D.C. 20036 

Tel. 202-969-8220 

Fax 202-969-8224 

lalderman@a-dlaw. com 



Counsel for the Plaintiff 
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I (a) PLAINTIFFS 

Rapid City Regional Hospital 



(b) COUNTY (>r RESIDENCE OF I IRS T LISTED PLAINTIFF 
(EXCEPT IN I .S. PLAIN I III C ASKS) 



88888 



DEFENDANTS 

Michael O. Leavitt, Secretary U.S. Department of 

Health and Human Services 

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT 
(IN U.S. PLAINTIFF CASES ONLY) 

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE TRACT OF 
I AND INVOLVED 



(c) ATTORNEYS (FIRM NAME. ADDRESS. AND TELEPHONE NUMBER) 

Leslie D. Alderman III, 

Alderman & Devorsetz. PLLC 

10?5 Connecticut Ave.. NW Suite 1000 

Washington, U.C. ZOOoo 
202-969-8220 



ATTORNEYS (IF KNOWN) 



II. BASIS OF JURISDICTION 
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\^J 1 U.S. Government 
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'©/ 2 U.S. Government 
Defendant 



3 Federal Question 
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IV. CASE ASSIGNMENT AND NATURE OF SUIT 

(Place a X in one category, A-N, that best represents your cause of action and one in a corresponding Nature of Suit) 



O A. Antitrust 



□ 410 Antitrust 



O B. Personal Injury/ 
Malpractice 



□ 310 Airplane 

EH] 315 Airplane Product Liability 
r~~l 320 Assault, libel & Slander 
1 1 330 Federal Employers Liability 
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EZZI 355 Motor Vehicle Product Liability 
i I 360 Other Personal Injury 
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C. Administrative Agency 
Review 



Op 151 Medicare Act 

Social Security: 
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